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This is an appeal from a district court’s grant of summary
judgnent in an ERI SA case. Alton Robi nson conpl ai ned bel ow t hat
Aetna Life Insurance wongly termnated his disability benefits.
The district court granted sunmary judgnent in favor of Aetna. On
appeal, Robinson clains the followng errors: (1) Aetna failed to
provide himwth a full and fair review, (2) the district court
consi dered evidence outside the admnistrative record; and (3)
Aetna’'s decision to termnate his benefits is not supported by
evidence in the adm nistrative record. Agreeing wth Robinson on
each point, we vacate and remand wth instructions to enter

judgnent in favor of Robinson.



| . BACKGROUND

Appel  ant Robinson worked as a sales representative for
d azer’'s Wolesale Drug Conpany, Inc. (“dazer”), a wholesale
di stributor of al coholic beverages. Robinson’s job required himto
drive 800 to 1000 mles per week. In March of 2002, Robinson
suffered a stroke, which permanently i npaired the peripheral vision
in his right eye. His doctors advised that it would be dangerous
for himto drive.

Unable to continue at his position wth dazer, Robinson
applied to Appell ee Aetna for long-termdisability benefits. Aetna
served as the admnistrator and insurer for d azer’s enployee
wel fare benefits plan (“the Plan”). The Plan provides |long-term
disability benefits when beneficiaries are “totally disabled.” The
Pl an further explains that beneficiaries are totally di sabl ed when
they are unable to perform the “material duties” of their “own
occupation[s].” In August of 2002, Aetna concluded that Robinson
qualified as totally disabled. It determ ned that Robinson could
not performthe material duties of a “field sales rep” because that
job “required [him to drive 25% of the tine.” Consequent |y,
Aet na approved Robinson’s claimfor benefits.

Ei ghteen nonths | ater, Aetna received an attendi ng physician’s
statenent from Robinson’s treating physician, Dr. |saac Loose. A
question on the form asked what restrictions the physician had
pl aced on the patient. As exanples, the formlisted: “Activities
of Daily Living, Driving, Lifting, Pulling, Pushing, and Anpunts,
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etc. In response, Dr. Loose wote, “None.” He also wote that
Robi nson had “no restrictions due to ocular history.” Construing
this as an indication that Robinson’s condition had i nproved, Aetna
term nated Robinson’s benefits. Robi nson asked Aetna to review
t hi s deci si on.

Robi nson’ s appeal included a newletter fromDr. Loose, which
clarified or corrected the attending physician’'s statenent. The
| etter concluded, “Driving is hazardous for this patient especially
in heavy traffic areas. Please review his disability benefits.”
Robi nson also included a letter from another treating physician,
Dr. C Armtage Harper, who simlarly wote, “It is unsafe for
[ Robinson] to drive any vehicle with this visual field loss.”
Seeking to resol ve t he apparent di screpancy between Dr. Loose’s two
statenents, Aetna referred Robinson’s file to one of its own
physi cians, Dr. Oyebode A. Tai wo. Dr. Taiwo determ ned that
Robi nson’s condition was serious and permanent and that he was
i ncapaci tated from any occupati on which required the operation of
a notor vehicle.

Considering this wevidence on review, Aetna upheld the
term nation but changed its reasons for the decision. 1t expl ained
to Robi nson by letter that it had spoken to a vocational consultant
and determned that driving was not a material duty of a sales

representative! in the general econony. The admnistrative record

! The parties contest whether Robinson should be classified
as a “field sales representative” or a “sales representative.”
The adm nistrative record uses both |abels. Neither party
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does not reflect that Aetna contacted a vocational consultant. In
its review letter, Aetna told Robinson that he had exhausted his
adm ni strative renedi es.

Robi nson sued under the Enployee Retirenent |ncone Security
Act (“ERISA”) “to recover benefits due to himunder the terns” of
the Pl an. 29 U S.C § 1132(a)(1)(B) (2000). At the close of
di scovery, Aetna noved for summary judgnent. On March 29, 2005,
the district court granted Aetna's notion, and this appeal
f ol | owed.

1. STANDARD OF REVI EW

This Court reviews summary judgnents de novo in ERI SA cases,
applying the sane standards as a district court. See Baker v.
Metropolitan Life Ins., 364 F.3d 624, 628 (5th Gr. 2004).

[11. DI SCUSSI ON

A PROCEDURAL CHALLENGE TO AETNA' S REVI EW

Robi nson conpl ains that Aetna failed to foll ow ERI SA- mrandat ed
procedures. In relevant part, ERI SA provides:

In accordance with regul ations of the Secretary, every
enpl oyee benefit plan shall -

(1) provide adequate noticein witing to any partici pant

expl ains the substantive difference, if any, between the two
designations. For brevity and convenience, we will refer to

Robi nson as a sales representative. W do not intend this to
have any legal inport. The dispute over the proper |abel for

Robi nson’ s occupation is really about (1) the definitions of “own
occupation” and “material duties” as a matter of |aw and (2)

whet her, under those definitions, driving is a material duty
requi red by Robinson’s occupation as a matter of fact. Those
matters are discussed in Part |11, infra.
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or beneficiary whose claimfor benefits under the plan

has been denied, setting forth the specific reasons for

such denial, witten in a manner calculated to be

under st ood by the participant, and

(2) afford a reasonable opportunity to any partici pant

whose claimfor benefits has been denied for a full and

fair review by the appropriate naned fiduciary of the

deci sion denying the claim
29 U S C § 1133 (2000). Chal l enges to ERI SA procedures are
eval uated under the substantial conpliance standard. See Lacy v.
Ful bri ght & Jaworski, 405 F. 3d 254, 257 (5th G r. 2005); Hackett v.
Xerox Corp. Long-Term Disability Income Plan, 315 F.3d 771, 775
(7th Cr. 2003); Mrks v. Newcourt Credit Goup, Inc., 342 F. 3d
444, 460 (6th Cr. 2003). This neans that “[t]echnica
nonconpl i ance” with ERI SA procedures “will be excused” so |ong as
t he purposes of section 1133 have been fulfilled. Wite v. Aetna
Life Ins. Co., 210 F.3d 412, 414 (D.C. Cr. 2000).

Robi nson argues that he was denied the full and fair review
mandat ed by section 1133(2) in two ways. First, he points out that
Aetna did not provide review of its specific basis for rejecting
his claim Second, he highlights Aetna’s failure to identify the
vocati onal expert upon whomit allegedly relied.

Aetna’'s specific reason for term nating Robinson’s benefits
has never been reviewed at the admnistrative |evel. Aet na
initially notified Robinson that it term nated his benefits because

it believed he was able to drive. Upon review, Aetna changed its

reasoni ng. Aetna inforned Robinson for the first tinme in its



reviewletter that it had determ ned his occupation did not require
driving and tol d Robi nson that he had exhausted his adm nistrative
remedi es. Robi nson never had an opportunity to contest at the
admnistrative level this new basis for termnating his benefits.
Aetna points out that it did review the ultimte decision that
Robi nson was not totally disabled. It argues that this was
sufficient. We disagree and hold that section 1133 requires an
admnistrator to provide review of the specific ground for an
adverse benefits decision.

Subsection (1)’'s mandate that the clainmant be specifically
notified of the reasons for an adm nistrator’s deci sion suggests
that it is those “specific reasons” rather than the term nation of
benefits generally that nust be revi ewed under subsection (2). See
McCartha v. Nat’'l City Corp., 419 F.3d 437, 446 (6th Cr. 2005)
(holding that an adm nistrator failed to substantially conply with
section 1133 where the initial notice of termnation failed to
state one of the grounds on which it wultimately relied).
Furthernore, this Court has previously read the two subsecti ons of
section 1133 as conplenenting each other. In Schadler v. Anthem
Li fe I nsurance, this Court expl ained that “the requirenent that the
adm ni strator disclose the basis for its decision is necessary so
that beneficiaries can adequately prepare for any further
admnistrative review. . . .” 147 F.3d 388, 394 (5th Cr. 1998)

(internal punctuation omtted). The notice requirenents of ERI SA



hel p ensure the “neani ngful review contenpl ated by subsection (2).
ld. (quoting Halpin v. WW Gainger, Inc., 962 F.2d 685, 689 (7th
Cr. 1992)); see Hackett, 315 F.3d at 775 (stating that effective
review requires “a clear and precise understandi ng of the grounds
for the adm nistrator’s position”). Additionally, mandating revi ew
of the specific ground for a termnation is consistent with our
policy of encouraging the parties to nake a serious effort to
resolve their dispute at the admnistrator’s |evel before filing
suit in district court. See Vega v. Nat’'l Life Ins. Serv., Inc.,
188 F. 3d 287, 300 (5th Gr. 1999) (en banc). Thus, Aetna failed to
conply with section 1133(2) when it term nated Robi nson’s benefits
W t hout reviewi ng the specific ground for that decision.

In his second section 1133(2) argunent, Robinson faults Aetna
for not disclosing its vocational consultant. ERI SA regul ations
require admnistrators to “[p]Jrovide for the identification
of . . . vocational experts whose advi ce was obtai ned on behal f of
the plan in connection with a claimant’s adverse benefits
determnation . . . .7 29 CF R 8§ 2560.503-1(h)(3)(iv).
Furthernore, the procedures governing disability plans “w il not

be deened to provide a claimant with a reasonabl e opportunity
for a full and fair review of a claim and adverse benefit
determ nation unless [they] conply with the [regulation requiring
di scl osure of vocational experts].” 29 CF.R § 2560.503-1(h)(4).

Aetna failed to conply with this regul ation.



Aetna does not directly dispute Robinson’s claim that it
violated ERI SA regul ations by failing to disclose the identity of
its vocational consultant. Instead, it maintains that it
substantially conplied with ER SA despite the “de mninus
procedural violations alleged by Robinson.” Yet, the two
procedural errors shown by Robi nson, taken together, anount to nore
than nere technical nonconpliance or a de mninus violation.
Aetna’'s shifting justification for its decision and failure to
identify its vocational expert neant that Robinson was unable to
chal | enge Aetna’s information or to obtain nmeani ngful reviewof the
reason his benefits were term nated. Consequently, Aetna did not
substantially conply with section 1133.

B. SUBSTANTI VE CHALLENGE TO TERM NATI ON OF BENEFI TS

Aetna term nated Robinson’s benefits upon deciding that
driving was not a material duty of Robinson’s own occupation.
Robi nson argues that this finding is not supported by concrete
evidence in the adm nistrative record. Before we assess the nerits
of this argunent, we nust address two prelimnary issues. First,
we consider what information was properly before the district
court. Second, we discuss the proper standard for evaluating
Aetna’ s deci si on.

1. The Dictionary of Titles |Is Evidence Qutside the
Adm ni strative Record and May not Be Consi dered

Aetna attached to its notion for summary judgnent an

occupation description fromthe Departnent of Labor’s Dictionary of
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Cccupation Titles (“DOT”). The DOT entry states that twenty-eight
activities are nore inportant than operating notor vehicles for a
sal es representative in the general econony. Robinson argues that
the district court erred by considering this information, which was
not in the record when Aetna term nated his benefits. Aet na
responds that the DOT is nerely regulatory authority supporting
Aetna’ s reasonabl e construction of the Plan.

In Vega, this Court stated, “A long line of Fifth Crcuit
cases stands for the proposition that, when assessing factual
gquestions, the district court is constrained to the evidence before
the plan admnistrator.” 188 F.3d at 299 (enphasis added). W
believe that the DOT entry is evidence that addresses a “factual
question.” Althoughit is styled as a dictionary, the DOT actual |y
represents extensive fact gathering and detailed data analysis.
See Dionida v. Reliance Standard Life Ins., 50 F. Supp. 2d 934, 939
n.3 (ND. Cal. 1999). Mor eover, several of our sister Circuits
have recogni zed that an adm ni strator nmakes a finding of fact when
it determnes the material duties of a certain occupation.
Kinstler v. First Reliance Life Ins., 181 F. 3d 243, 252-53 (2d G r
1999) (labeling as a “fact issue” the material duties of a given
occupation); see Lasser v. Reliance Standard Life Ins., 344 F.3d
381, 387-88 (3d Cir. 2003); Gallagher v. Reliance Standard Life

Ins., 305 F.3d 264, 270-73 (4th Cr. 2002).2 Accordingly, the

2 Aetna mistakenly relies on Gallagher to support its
argunent that the district court properly considered the DOT.
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district court erred in considering the DOl entry because that
evi dence was not in the adm nistrative record.?

2. Aetna’ s Decision WI| Be Assessed Under a Mddified Abuse of
Di screti on Standard

Where a plan grants the adm nistrator discretion to determ ne
clains for benefits, claimants may recover under ERISAonly if the
admnistrator’s rejection of their <claim was an abuse of
di scretion. See Atteberry v. Menori al - Her mann Heal t hcare Sys., 405
F.3d 344, 347 (5th Cr. 2005). The parties agree that the Plan
vests Aetna with such discretion

In this case, Aetna has an “inherent conflict of interest”
because it serves both as the adm nistrator and insurer under the
Pl an. See Lain v. UNUM Life Ins., 279 F.3d 337, 343 (5th Cr.
2002). Aconflicted adm nistrator nerits | ess deference. See Vega
v. Nat’|l Life Ins. Serv., Inc., 188 F.3d 287, 299 (5th G r. 1999)
(en banc). This Court applies a “sliding scale” to determ ne how
much deference to give: “[t]he greater the evidence of conflict on
the part of the admnistrator, the |ess deferential our abuse of
di scretion standard will be.” 1d. at 297. |In Lain, we confronted

a case where, as here, the insurer and adni ni strator were the sane

Aetna m sses the critical distinction between this case and
Gal | agher: the DOT information in Gallager was in the
adm ni strative record.

® There are “certain linmited exceptions” to the prohibition
on considering information outside the admnistrative record.
Estate of Bratton v. Nat’l Union Fire Ins., 215 F. 3d 516, 521
(5th Gr. 2000). Aetna does not argue that any of these
exceptions apply.
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entity. 279 F.3d at 343. As we did in Lain, we wll assune
arguendo that an adm nistrator with such a conflict is “entitledto
all but a nodicuni of the deference afforded to unconflicted
admnistrators. |1d. Under this standard, the basis for Aetna’s
deci sion mnust be supported by “sone concrete evidence in the
admnistrative record.” Vega, 188 F.3d at 302.

3. No Concrete Evidence Supports Aetna’ s Deci sion

Aetna found that “driving is not considered a material duty of
a sales representative in the general econony.” Once the DOT
definitionis appropriately renoved fromconsi deration, however, we
find a I ack of concrete evidence to support this concl usion.

The only dispute is an evidentiary one; the parties do not
di sagree over how the Plan should be interpreted. As di scussed
above, the Plan provides benefits to claimnts who are unable to
perform“the material duties of [their] own occupation[s].” Aetna
has interpreted the term“own occupation” to nean enpl oynent of the
sane general character as the plaintiff’s job in the general
econony. Aetna has explained that the “material duties” of an
occupation are the *“essential tasks” generally required of
enpl oyees in the occupation. Additionally, the Plan provides, “If
solely due to disease or injury, you are unable to earn nore than
80%of your adjusted predisability earnings, you will not be deened
to have perfornmed the material duties of your own occupation on

that day.” Robinson does not dispute Aetna’'s right to reasonably
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interpret the terns of the Plan and does not challenge the
reasonabl eness of its construction.

Under the Plan as interpreted by Aetna, the record woul d have
to reveal sone concrete evidence that driving was not an essenti al
task required of enployees in positions conparable to Robinson's
job in the general econony.® The record does not contain such
concrete evidence. The letter rejecting Robinson’s appeal states
that Aetna spoke to a vocational consultant, who advised that
driving was not a material duty of a sales representative in the
general econony. Yet no vocational anal ysis appears in the record.
| ndeed, Aetna does not rely on its alleged conversation with a
vocational consultant in arguing that its termnation of benefits
was reasonable. It relies instead on DOT information outside the
adm ni strative record.

The record does reflect that Robinson was required to drive

800 to 1000 m |l es per week at his job as a sal es representative for

“* At oral argument, Aetna contended that Robi nson woul d not
merit benefits even if driving is a material duty of Robinson’s

own occupation. |f Robinson were able to performany one of the
material duties of his own occupation, Aetna argued, he woul d not
be totally disabled under the Pl an. Aetna failed to raise this

issue inits brief, and so the argunent is waived. See, e.g.,
Strong v. Bell South Tel econm Inc., 137 F.3d 844, 853 n.9 (5th
Cir. 1998). Additionally, this was not the reason Aetna gave for
term nating Robinson’s benefits. Vega requires us to reviewthe
actual “basis for [the admnistrator’s] denial” of benefits, not
its post-hoc rationalization. 188 F.3d at 299. Accordingly, we
express no opinion on the nerits of Aetna s argunent that
claimants are only totally disabled under the Plan if they are
unabl e to performeach and every material duty of their own
occupati on.
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A azer. According to Aetna’s own internal analysis, driving took
up “25%” of Robinson’s work day. Contrary to Aetna s contention,
its definition of the term “own occupation” does not render the
tasks required by Robinson’s 3 azer job irrelevant. In Kinstler,
the Second GCircuit explained how particular duties of the
plaintiff’s job were inportant for determ ning what duties were
material to her occupation in the general econony:

Though her precise duties do not define her regular

occupation, in this case they well illustrate the duties

of adirector of nursing at a small health care facility,

and nothing in the record provi des any basis for thinking

that such a position at a facility conparable to hers

requires [different duties].

181 F.3d at 253 (enphasis added); see Lasser, 344 F.3d at 388
(holding that the plaintiff’s particular duties were relevant in
defining the material duties of an orthopedi c surgeon).

Robi nson’s duties at G azer serve to illustrate the duties
that a sales representative at a conparable firmm ght perform As
in Kinstler, no evidence inthe admnistrative record suggests that
Robi nson’s driving duties are atypical of sales representatives.
See Mtchell v. Fortis Benefits Ins., 2005 W. 1793641, *6 (4th Cr.
July 29, 2005) (unpublished) (holding that the adm ni strator abused
its discretion in determning that driving was not a material duty
of a chem cal sales representative where the plaintiff’s position
i nvol ved driving 1500 to 2000 mles per week). In sum Aetna’s

finding that driving is not a material duty of Robinson’s own

occupation is not supported by concrete -evidence in the
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adm ni strative record.
V.  CONCLUSI ON AND DI SPOsSI T1 ON

Al t hough Robi nson did not nove for summary judgnent in the
district court, we have the authority to grant judgnent in his
favor. See Black Warrior Elec. Menbership Corp. v. Mssissipp
Power, 413 F.2d 1221, 1226 (5th Gr. 1969); Matter of Continental
Airlines, 981 F.2d 1450, 1458 (5th Cr. 1993) (“This court has the
power to render summary judgnent for a nonnoving party . . . .7)
Awar di ng judgnent to a party that did not nove for summary j udgnment
below is proper where (1) there is no genuine issue of material
fact and (2) the opposing party has had a full opportunity to (a)
brief the legal issues and (b) develop a record. See Mpnunental
Life Ins. v. Hayes-Jenkins, 403 F.3d 304, 315 n.21 (5th Cr. 2005).

First, there is no genuine issue of material fact here. W
have concl uded both that Aetna failed to substantially conply with
ERI SA procedures and that Aetna abused its discretion by
term nati ng Robinson’s benefits. Second, Aetna was required to
develop its factual record at the adm nistrative |level. See Vega,
188 F.3d at 302. Lastly, Aetna fully briefed the rel evant |egal
i ssues both before this Court and below. Accordingly, we VACATE
and REMAND to the district court with instructions to enter

judgrment in favor of Robinson and determ ne the anount of dammges.?®

° Ve reject Aetna’s suggestion that remand to the administrator is
required. In Vega, as here, no concrete evidence supported the
adm nistrator’s basis for denying benefits. W declined a remand to allow the
admi ni strator “another opportunity to nake a record” because “each of the

14



parties” must “nmake its record before the case cones to federal court.” See
Vega, 188 F.3d at 302 n.13. For the sanme reason, we believe that renmand is
i nappropriate here.
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